Jsl Glisdl Lot plol Glaseyl dg o Ggolall ealaisl
o 9 liond | ¢ Liaddl alof el ¥ dad pout (o9l | kel

248 S0 (.3 diyhana Jur oy daea 3
iploskad] dnale- duleadly 090 &S plosad) dsale- duleadly 931 &S

doddal)

43V OlLEa M (e Condl 13 doddie g

sLadll slal Clamyl degdge mo el Gblstll O / Caodl g 9094 a2, Juko / Yol
s plaBYI OLS 1318 « pibgll 0g3lall 5 eLadll § lgindas mo byde Bt Calisy Joull Glsdl
65 bl des 5Ll § Al Llas 13 g5 ey ISihy dpader 8558 plid) § oy lazeyl
I Jgsen a8 (b a lisen (Jgaidie 9 39S & L}gJJI (o.‘g)_?.ﬂl LUl @ olaze¥l ol . &;o)s &;Lb
Loabl L3l 5 dsloxz¥l g Logslall HUYI ol s JI cadl . old] wadll 03l (e dg >
. glﬁ.«z)l 9 Hﬁ.‘dl @ §bl.9)| SbYI el lade d..S;\.Ll gLa.‘:.i‘-S’l G

gl s @2Ladl ug i 9 Bus &5Lad 5 digil Olahmig yo Wed dg,zdl oda ous o
&o 9. 83U dgd 4593l usled dgzg pus 0350 S S g Suse L5Lad Ololgiz] o NS
oda blovd) &t 5 o] lool) Toge Lisils Yoou JSs dg ol 0dy) guatl] Ol &3
gyl

o elosdl Glazyl Jlesl e L3565 LIl dewdd) 9 desbozodl sleodl o] dsine /L3
sicg) bailsall w5 5 ugd 5 8us Jolre ye wlaiVl o duale Bl dass O aredl ¢34
ool I 0S¥l 500 & Ly i3 00 b dg 2l 0l Gl « Bus d3lad Oolygal dg ol
dsd 5. 1algy 9 Lddud gy aSioma § d85L) dsll dilidl oSlock) Slalgzz] e sli) §La8
5 Lol 85,8 50 & 05 I ClaiW usge psgde 3929 pas 9o sl USLadl eal e
JI sl . Sl sl oda e iy s JS me e sdsbl bl pell Cstul 31 dapdUl dudl
Ol gty dwd C3gl § dsloz 8L dgyz 9 ALYl wd dg e Clams¥l slasl ol U3
gyl oda )1 5 polie Olo § zolsll U e3hedl i o dgye IS OB, 9 polis

Olslgie¥l Lsylia i 3] . oyLabl ot graill Camd! lin & daiti / Cuond] digin
<y oo L«,.O.E:.A.U 9 p)ULa 35).'5.” 9 wlary Chy,=d duwsh] d5ladll

L5 Coomdl g 5050 § dewladl Hslxbly dbloYl 5 gl s (0,5 : Cuomdd) dhas /WG
e @ U 5 Glaz¥l dg,od Golall Juoldl Jo¥l okl & Jslins © pionan e lge)si
Claz¥l gLl Cdhll § sl 5« olameVl o) (2ol ool Old oVl bl jaass
Lol oStockl & Ol dulyad I Cdlabl jaass oo & « d83L1 Aoull (Sloxkl eld &

Yy fuwluw g diigils eSlwla YIr Jo¥l oS (JW) susdl « JgVI Al



208 ;509 3.0 ¢ dud jdoso s dud ) Jese.d

Lol bl daSonal) guladl plasl] & ClazeVl pogal daasd gl bl L « dabixl)
. g,gi.v.‘:)lg gba.‘:.'c}” Lf"f" q.a).:.:.o.‘dl uu.nl:}Jl g.,«.U::.U @ Jsbs Rt @

Gyt pulhe & S 9 ddgs dg,S Glayl s SLolakl blssd GBI Eodl § Jsbis
QL bl § Coms 5« Glazell o,25 § duasid] 43bad] ddggul] aslsd) Jo¥I Cllall §
L}SJJI (w)m‘:)l o) @ olazeyl

s gt U Oluogdl 5 g8l eal (auas 48l Litulys euiss o3

JoVI Eoadl
Wes wla¥l deyyod gsldl) duolwl
2z Gl deolil) Jo¥l Clhall pamass (b dwes J) Eoodl s gudiing
oo & sl Lol (Sloxdl plal Glazm¥l dg,e Gl clhall § Joliss « Wss lazeyl
olawyl &3|)J| N ZSY @ Cumirg cdhalisl @SL%LI elnl olazeyl (w)m‘:) S Cdlatl) jaass

o el dls o punlsd] Cllabl § g ys9 déloll ddgall dliod] doSonel) guludl plladd] §
Sodsdly wlawyl
Je¥ u,dhd‘

Slzdl Joull ol B Claz¥l os,mat Loyl Jeoldl

S.;gd_)l 0L (yo s3oS Lyiads © a3 gé“";‘."n izl yeo9 wlaeyl ©223 e Jasdl O
Syzee 54355 o el Dlos 839 50 e Lol 03,20 ol eadl @ OIS W89 WA+ ple die Glusdl
Szl (o laziVly guizd] Caisll Gas 6,51 Slygad (Slygatl b s, VIl U OSlies
Szel b Lolosd] Slizge 5933 I Culogs Glyshtl] ode Culos uds .30 Lulkl 631,41
LYl Lol S5 Dl Dol w031, 2S  guizd] izl 0 Lol dslizdl oSlonk
.(”Ei.:y.,zﬂ)

90 o332 Gl sl atle Gl J) bl s § s WB puds Lo 550 §s
Jsal 9silally SLud¥l Bg oy dolidl Lol FUsH & GlazeVl Iisoxds - guindl izl
oY) £ 5,81 & sshatll 1is Mo I muds «ilusYl

(') See: Patricia Viseur Sellersc “The prosecution of sexual violence in conflict: The importance of
human rights”.
() See: Kelly dawn Askin « War crimes against woman: Prosecuting in international and war crimes

tribunes” 2™ edition Cambridge. Kluwer law international). 1997.

YOy Jo¥l 0gslS (W) susl ¢ Jo¥ didl  dpawlian g dyigils cSlwla Y$¢



t‘.‘;3‘}'” éh?Jl eladl) elal Slawey dg o dyLﬁJl Wl

Jo¥l ¢ &t
Glas¥l JoWl Gl § lazell jasd Jo¥I o) ol

ol lam¥l dg,2d Goilall Ghlsdll Ll cllog il do bl I dss-ls Jsosl! L
Wss Glazs¥l 0,555 o2,z ol dsdl gas 3980l oo Ol (sl Lzl sladl

PRUSFCR SN W Y PRV INPSIE I RWCIPS IRV Ry WOR [ERPSIE JESPPEN e
sslgi) logo Thoas Gl Jsull 0g3lall 5lasY ells USy (Jlzd) Joall Oglall aslsd s 43
B8 OYloe § lgelSot S ladly Slied] Jodl Ogall § Glastly o3 2]

waiss Gl Al Logslal] welodl] e degomma il GLusHl Yol O3l Ly =5 (Sie
Dokl 1501 Bybg Silos deshty o245 ISy doxlukl Oolelilly Ligyodl § (ool dilosey

Aol SLAEYI e s3SI & GlusYl Joall O3lal] uslsd Sy G3lall slegll Jzanss
WHeSgigndl liSy Naed €l_v.l 9ol Llews lesd ds)y¥l a e GLALS W) ol e U=l
NIV plsd OLBLBYL ool bl

el 08 douslsd ez oS0 b Ols Lgd Yod Y 03 SLBWYI oda O Jsill oabl (o
O3l § 8,V aslgill (e Tese Caomuol b3l LS &yl Joadl 093N (o Tejo ool lauslsd
RNV

Dokl Ol s lims (3ol sl Gs3all & daghl aslsll (o coulially 8y pall g
.94l 8yghs £y09 &, Ogllall Jud)l Cowsy 844l {sl..\.f};‘.‘./.ul 8y 0 diile Je 8.5_»

Joudl Czly sy s Gluddl Joull 0g3all & daghl t5oldl o sy Secatl] s OF LS
D62 daz oo onsabls daz (e & Sl BluaVly susll orhaes o sesadl] § dylocil

OBlw § Joud! Ble e gy (LYl Joull 0l aslsiy els¥I ol Jsll e Ol ¢lpeYs
v 0B Lo sl e g ouslsiy dudidl (o) ddgd Al dgzg pus g dubgll d3lad] dlusll
sy duoled] dosliod) daSorbly Lidwd g ddgull dlisd] daSxblS ddgll dgladll Ol
LgalSol UM (0 Gl Sl gall aslsd Sl I gt JSy s

Ldos ClamVl oy, o) 8, bl C¥lobl Gl (oo polin Y 516 &y 59l dibogal] o usg
Oyl Byl s sl a5 o3 W8 Claz¥l o Jsall eabl o O U3 sladzul Loyl 131
ALYl doall O3l selsd Cows 2y O S

() See: Christopher Green wood. “Definition of the term “humanitarian law”. The hand book of
international humanitarian law. 2" edition. Oxford university press. 2008. P11.

() Ibid. p11.
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(') See:Alex obote-odoraq. “Rape and sexual violence in international law: ICTR contribution” new
England Journal of international and comparative law” Vol 12. No 1 -p156.

()See: Cathrine MackinnsonDefining rape internationally: A comment of Akaysu” Columbia
journal of transitional law: No 2. 2006. P 952.

()See: Patricia Visure Sellers. “The prosecution violence in conflict. the legal value of rape” Case
Western Reserve journal of international law. Vol 34. No 2. 2002. P289.

(Prosecutor v. furundzjia. Case No IT-95-171-judgment. P185. (Dec. 19. 1998)

()Ibid. 189.
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()1Ibid. 189.

() .See Prosecutor v. Stakic Case NoIT-97-24 Judgment of 31- July 2003 .

(3)The trial chamber states. “The definition based on three elements:

i- The sexual penetration however slight of the vagina or anus of the victim by the penis of
the perpetrator of the mouth of the victim by the penis of the perpetrator.

ii- By the coercion or force or threat of force against the victim or a third person. See:
prosecutor V. Furundzija. Op.cit. p178.
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(I)See: Alex obote — odora. Ibid. p152.

(*)See: Maria Eriksoon “Defining rape emerging obligation for states under international law”.
Op.cit. p433-434.

()See: Anne Marie de bruwer. “supranational criminal prosecution of sexual violence: The ICC and
the practice of the ICTY and ICTR” p114.

(YProsecutor V. Stakic. case No. IT - 97 — 24 judgment of 31 July 2003.

() See : Valerie Oosterveld (( The gender jurisprudence of the special court for Sierra leone :
progress in the revolutionary united front judgment )) « Cornell international law journal . Vol 44
.P 50
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(")See: Wolfgang Schomborg and Ines Peterson. “Genuine consent to sexual violence under
International Criminal Law”. American journal of international criminal law Vol 121. 2007. P120«
121.
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(1 )See: Anne-Marrie. Debower. op.cit. p131.

() See: Kai Ambos. “sexual offences in international criminal law. with a special focus on the Rome
statue of the international criminal court” essay in the book. “understanding and proving
international sex crimes” by Morten Bergsmo. Alf butens schen sker and Elizabeth ]. wood: Toaep
publisher. 2012. P153.

Jowl ag=dl oo (V) Bolbl G5 OLusYI Bsiod bl GMeYl (o (0) Bolb) § it Hlam (e uSWI ¢l O
80,7 o0 (bl meas Diles 8y9 po Agsl 13 e (V+) Bolb) Cueds LS dewleadly doub] B3Il (o)
doleloy Jusll 4Bl aslgiy diolsdl Aozl y& HBoll ro due slozel o3 utd 336l ody) dBloly dilus dlelse
oo L1 Aoty 85l plusstal Ol Lewlud) t5oLbly celiomad) dlolel Lol dizdgatl] aelgil slgio olizead]
A9 el Sl S Sl il ohl ol

(Prosecutor V.Kunarc. case No IT-96-23 and IT 96-23/1-A« judgment (June: 12 2002).

() The trial chamber in the present case was ther force right in taking position that the public official
requirement is not requirement under customary international law in relation to the criminal
responsibility for torture outside of the frame work of torture convention.

(") See: Christopher Burchard. “torture in the JURISRUDENCE of the Adhoc tribunals. critical

assessment” Oxford journal of international criminal justicec No 2. 2008. p161.
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(1) Judgment kronjetic (IT-96-23- 823/1) trial chamber. 15. March. 2002. Judgment brdanin (IT -
99 - 36) trial chamber. Sep. 2004 judgment Matric (IT - 95 - 11)« trial chamber. 12.June. 2007).

(*)See: Prosecutor V. Semanza. Case No. ICTR — 97 - 20 . Judgment and sentencing para. 343
(May. 15. 2003).
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Loaslsd susd) jud Azl Asgakl s90 JI Grhall ol s Slow § WISKL 095G o)
Sllyal Lwlyd M oo Wl Y1 LplaL) Bed) J cwsd sgall 03 (10 Bys0 JS plSol il
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(1) See : Alison Marston Danner and Jenny S. Martinez. “Guilty association: Joint criminal
enterprisec command responsibility. and the development of International criminal Law”. California
Law review. 2005 Vo. 93 No.2. p 102

YOy Jo¥l 0gslS (W) susl ¢ Jo¥ didl  dpawlian g dyigils cSlwla Y



Jow) Jlzd! eLadll plol Glazeyl dg,2d il il

JoVl g &t
Clatyl doyyz QIS S S1aYl o dilizdl dgguned]

joint ) — dle pxlhaa Lo ol 0,531 o IIaVl dg ol OIS) & duwladl 8,501 O
g, ul_i.a)l & vasd! \o.g_»a.w & poldl due Il 13 &) § (oSS (criminal Enterprise
Byl o) ! dasdl s Leass Usun 055 paioe dmly IS 06 (Joull O3l o
ey e ldl] oz olyzl (5,0 Tass dg ol QISS1 § polindl Bas &S)lie dilas o )5
el o3l Bl & S L 0,9 oSyLad] Jlos) e Y95we 0550 hline US OB
mi@?_U

& Jatbls GII paisll 9o oVl paisll 1 paze bty Aol dg,odl & WIiayl s
S $illy opemludl o GUBYI § Jtazll esdshl matelly dg,zdl QIS G ddsdl] &)L
Dalsll dasdl ol ezt ol pladl (o3l oy O

bog i AN 05,8155 1) Y1 Sl i elad e Dol dg ol warbl Do) oS¢ Vg
o

gyl] o S 5l el dogazma 5lb] § Gralaie 535S O e cpolseal duss )

s dgye WG] e ealed] by o] 2s8 9l peaal 9l das S5y Y

@ al2Yl 0,3 ol dasdl dazs § dS,Ladl ¥

) o5 S 5l 390 O L) &yt sda Ol e sudsll Slid) sLadlly 4ial] ol
JWI soll e s cliol 836

adll puis 08} O § onenludl iy ads «ouladl Carall 05as5 O (Sgs oVl Ciall
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(")See: Gerhard Werle. “Individual criminal responsibility in Article 25 of ICC) Oxford Journal of
International criminal Justicec No 3. 2007. 958.

(Z)Prosecutor V. Brdjanin. (Trial chamber decision (Sep. 1. 2004). P258.

()See: Gerhard Werle. op.cit.p959.
15 polul e 03 BIYI S (o %1E O o LMk g9 duSione (o Byl &IYI plSo) Jso dulys & ()

)b.»l 44)3,\” ML}.” GSL’?LU Jos @ le.«.” 521.” u&‘lyg d.))b.J| ol wl O l\.\.kg IR | A&

Kai Ambos. “Joint criminal enterprise and command responsibility” Oxford Journal of criminal
justice. No 3. 2007. P160.

() See: Elies Van sliedregt. “joint criminal enterprise as a path way to convicting individually for
genocide” Oxford journal of Int. criminal. justicec No 2. 2006« p3

() The Apeals Chamber Decision in vasiljevic case. (February 25 2004< p96.

() Prosecutor V. Tadic. case No IT-94-1-T judgment (May. 7. 1997).
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(1) Pursuant to the second category the prosecutor needs to demonstrate that the accused (i)
personally knew of the system to il- treatment the detainees and (ii) had the intent to further this
system. See: Tadic Trial chamber decision in may. 1997). p157.

() See: Allison Marstone and Jenny Martinez op. cit. p135.

(")Prosecutor V. Ojdanic. Case No. IT. 99-37 separate opinion of judge Davide Hunt on challenge
by Ojdanic to jurisdictionjoint criminal enterprise ( May -21-2013)
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OLSSy) s dsen 3 o) aihl Cao 5,6 o8 qaz bl 055 Dlo § die ol b2 g9 il
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1 ssa¥l oo SLSLorkl § Lad! Aol dslid] Skl pizs & bl ode Sus ual
5429 93 Y50 (o 5iS OY Blablly elyhally (paslSYI blusl & baslll 5 Jusdl oo xSJ) &bl
L) Sl plgw

) § el Lt s Lol dlizd) daSxdl § s OLS g3J) Lindholm o5la)8
353 B0 Ly Cds Cadsl) dmiae 4o ladl odia O simic doad @ olhasl i) Jadill
D daSoll Jasd ol Glizdl S9! osla!

Lo, odea o JI ' oaml sels Vsladl L i) ok By oylael 1,5 gy cnds
LCdWly GBI Carall logas _Slodl ddogudl Bl (o mugs

oAz Jensd s dsluo G Ganall logasg o adl ods e oY) @ jasdl Cuss LS
Lols Cob jlume 39229 093 dusly2Yl donattl] ds 55 Li929 bl e i) ddsgunk] (ol
oo T3 ¥l &l odie Jism Lo g 3LV alzVl Sl gazhl g@dss wposs § 4l
8L dbiod) Adogull OLSI § Ly Lodis BISW plll elesl

L5l «lslanl e 4l dog Lo oy _ I Carall logasg & il ods 3o Jud Lo gag
JLg dlise § 0555 O s Claell dg o oo SLOLALI (e Oluwsd] § oyl 0do O wiiss

") Op.cit.p214.

@ Separate and partly dissenting opinion of judge per-Johan Lindholm. Judgment simic. (IT-95-9-
T) Trial chamber 11. October. 17. 2003.

() See: Gerhard Werle « op.cit.p961.

(") See: M. Osiel. “The Banality of good: Aligning incentives against mass atrocity”« Columbia law
review. 2005 p1751.

() See: Kai Ambos. “Joint criminal enterprise and command responsibility”. Oxford Journal of

international criminal justice 2007. P174.
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(")See: Beatrice I. Bonafe. “Finding a proper role for command responsibility”. Oxford journal of
international criminal justice. 2007 p604.
(*)Prosecutor V. Halilovic. Trial chamber decision (IT-01-48-T). 16. Novmber 2005.
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(') See: Alison Masterson and Jenny Martinez: op. cit. p130

() Ibid. p131.

() Prosecutor V. Semanza. case No ICTR-97-20. judgment at para 145 (Nov.2. 2001).

(") See: Joshua H. Joseph« “Rethinking Yamashita: holding military leaders accountable for war
time rape”« woman’s rights law reporter. spring. Summer 2007 p13.

() See: Greet — Jan Alexander Knoops. “An introduction to the law of international criminal
tribunals”« transitional publisher. New York. p63.
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(I)See: William Schabas. “An introduction to the international criminal court’ second edition.
Cambridge university press. 2009. P107.

() See: Antonio Cassese paula Gaeta and others “The Rome statute of the international criminal
court: A commentary”. Oxford univ- Pressc 2002. p854.
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(I)See: prosecutor V. Delalicc Zdraco mucic IT.96-21-T.Para 394.

()See: William Schabas. “The UN international criminal tribunals” Cambridge university press. 1"
edition. 2006. P315.

(3)]udgment. Bagilishema. ICTR-95-1) Appeals chamber (July.3.2003) p42.
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(') See: Antonio Cassese and others. op.cit. p375.
() See: Greet. Jan Alexander . op.cit.p29.
() Ibid. p29.
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() See: prosecutor V. Kayishema and Ruzlandana. case No. ICTR-95-1.T. judgment. 12 May:
1999.

() See: Greet-jan — Alexander knoops. op.cit. p36

() See: Kai Ambos and Steffen Writh. “The current law of crime against humanity: An Analysis of
UNTAET criminal law forum. 2002
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() See: prosecutor V.Akayesu Judgment. Case No. ICTR 96-4-T.

() See: Prosecutor. V. Blagojevic and Jokic. trial chamber decision. January. 17. 2005.
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(') The tribunals case law has specified that the harm need not be permanent or irremediable but it
must be harm that result in grave and long-term disadvantage to person’s ability to lead normal and
constructive life.

See: Prosecutor V. Krstic. trial chamber decision. August. 2. 2001.
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See: Jenny Lundstrom. “with intent to destroy”. rape as a genocide under international criminal
law” lund university press. p25.
(2) See: Brdjanin V. Prosecutor< “trial chamber (September 1. 2004).
« “An introduction to international criminal law and procedures”« See: Robert Cryer and others)'(
P223.c 2010. second edition.Cambridge university press
()Ibid. p223.
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2--: Anne Marie de bruwer. “supranational criminal prosecution of sexual
violence: The ICC and the practice of the ICTY and ICTR”
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2008.

Greet - Jan Alexander Knoops. “An introduction to the law of international
criminal tribunals”. transitional publisher. New York.

4- See: Jenny Lundstrom. “with intent to destroy’. rape as a genocide under
international criminal law” Lund university press. .
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Abstract

(( the legal regime of the crime of rape in International criminal judiciary ))

What makes this study is different is its dealing with crime distinguish from the
same type in national criminal law . so it is important to deal with this crime and its
mens rea and actus reus >
All that after recognizing the elements of crime . we should note how can we
consider the crime of rape as a crime against humanity and crime of genocide and
we concluded that the crime not only committed by material elements but also by

superior- subordinate relation or by joint criminal enterprise
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